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Matter of T, 6 I & WN Dec. 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 
September Term, 1976 

Docket No. 76-4172 


ROY HIBBERT, 
Petitioner, 


Vv. 


IMMIGRATION AND NATURALIZATION 
SERVICE, 


Respondent. 


STATEMENT OF THE ISSUE 
PRESENTED FOR REVIEW 


WHETHER THE ORDER OF THE BOARD OF IMMIGRATION APPEALS DENYING 
PETITIONER'S MOTION FOR RECONSIDERATION OF A PRIOR DECISION 
OF THE BOARD, WHICH DENIED PETITIONER'S MOTION TO REOPEN DEP- 
ORTATION PROCEEDINGS TO AFFORD HIM AN OPPORTUNITY TO APPLY 
FOR THE PRIVILEGE OF VOLUNTARY DEPARTURE CONSTITUTED A FAILURE 


OR REFUSAL TO EXCERCISE ITS DISCRETION AND RESULTED IN AN 
ERROR OF LAW. 


STATEMENT OF THE CASE 


Pursuant to Section 106 of the Immigration and Nationality 


Act (the “Act"), €@ U.8.C. 41105(a), Roy Hibbert petitions this 
Court for a review of an order by the Board of Immigration Ap- 
peals entered on June 3, 1976. That order denied a motion by 
petitioner to reconsider a prior decision of the Board denying 
his motion to reopen deportation proceedings to afford him an 
opportunity to reapply for the privilige of voluntary departure 
in lieu of deportation. 

The petitioner contends that the Board's order should be 
set aside because the Board abused its discretionary authority 


in failing to exercise its judgement rendering a decision on 


wate 


the new evidence and changes in circumstances offered in the 


peticioner's motion reconsider. 
STATEMENT OF FACTS 


Petitioner Roy Hibbert is a native and citizen of Ja- 
maica. He entered the United States on or about November 
15, 1970, crossing the border without inspection at some 
unknown port from Canada by car. 

On October 26, 1973, deportation proceedings were com- 
menced against the petitioner by the Immigration and Natu- 
ralization Service (the "Service') pursuant to § 242(b) of 
the Act, 8 U.S.C. §1252(b), by the issuance of an Order to 
Show Cause and Notice of Hearing charging that petitioner 


was subject to deportation as an alien excludable at entry 


for lack of a valid unexpired immigrant visa. 


At a deportation hearing held on December 18, 1973, 
petitioner conceded the allegations and the charge of de- 
portability in the Order to Show Cause but requested the 
privilige of departing voluntarily at his own expense. 

The Immigration Judge denied the petitioner's appli- 
cation for voluntary departure and ordered him deported. 

The denial was based on among other matters, that the pe- 
titioner had given false testimony in connection with a visa 


petition filed in his behalf by his first wife to gain a 


benefit under the immigration law, and consequently,was statu- 


torily ineligible for the relief soughe The Judge also 


held that even if it shoui¢ be determined that petitioner's 
statements did not constitui. false testimony, ''The manner 

of his entry into the United Sates and the fact that he has 
no close family ties or anyone dependent upon him for support, 
there is no reason to grant him any form of discretionary 
relief." An appeal from the Judge's decision was taken to 
the Board of Immigration Appeals. On November 21, 1974, the 
Board affirmed the decision and dismissed the appeal. The 
Board in its opinion stated that it was unnecessary to deter- 
mine whether the petitioner was statutorily precluded from a 
grant of voluntary departure since in view of his entry with- 
out inspection and his absence of close family ties in the 
United States he did not merit a favorable exercise of dis- 
cretion. 

On February 27, 1975 an appeal from the Board's decision 
was taken to this Honorable Court (75 Civ.4040). Subsequently, 
on March 6, 1975 petitioner moved the Board to reopen depor- 
tation proceedings and remand the matter to the Immigration 
Judge to afford petitioner an opportunity to reapply for vol- 


untary departure. In his motion the petitioner alleged that 


1 Section 101(f) (6) of the Act, 8 U.S.C. §1101(£) (6) provides 
that’ no person who has given false testimony for the purpose 
of gaining a benefit under the Act can be considered as a 
person of good moral character. To be eligible for voluntary 
departure one must establish the above requirement. 


ate 


he was now married to a permanent resident of the United 
Stetes; that said marriage took place in a religious 
ceremony on December 14,1974; that the wife had filed an 
application for citizenship; and that she was pregnant and 


due to give birth in August. 


On May 30,1975, the Board denied the motion. In denying 
the motion the Board did not set forth any reasons merely 
Stating they "have carefully reviewed the record in this 
matter and have decided to deny the motion..." The decision 
did set forth the Service's reasons for its opposition to the 
motion to reopen. 

On April 1,1976, the petitioner's wife now a citizen of 
the United States filed a petition to classify the status of 


her spouse for the issuance of an immigrant visa with the 


defendant at his offices at Buffalo, New York. The petition 


noted that petitioner was the father of a United States 
a] 
citizen child born of the marriage. 


2/ The petition if approved would exempt the petitioner from 
quota restrictions. The petitioner prior to the filing of 
this form already had an application for permanent residence 
pending at the American Consulate at Toronto, Canada, based 
on his marriage to his present wife, who was then a permanent 
resident of the United States. The State Department 
Regulations under 22 C.F.R. §42.21 requires a United States 
citizen to file a visa petition unless she refuses to do so 
for personal reasons other than financial consideration or 
inconvenience. 


wie 


On April 21, 1976, the action instituted in this Honorable 
Court was withdrawn. 

On April 23, 1976, petitioner moved the Board to reconsider 
its decision or remand the matter to the immigration Judge on 
the ground that he now has new equities which did not exist 
previously, and that such equities were material to the case. 

In support of the motion petitioner alleged that (1) his wife 

was now a United States citizen; (2) that a United States citizen 
child was born of their union; (3) that petitioner has been 
residing in maritial union with his wife since May 20, 1975; and 
that the bar to his establishing good morel character will be 


removed in a few months, if that bar ever existed. 


On June 3, 1976, the Board denied the motion stating that 


the petitioner did not establish a prima facie case. 


On July 16, 1973, this petition for review followed. 


ennai atstntattstttiliemaaaamaaitaanstmtttnAANtLlaACNCTT net 


Although, almost nine months have elapsed since the petition 
was filed, the defendant has not rendered a decision on the wife's 
petition. 

In this regard, on June 18, 1975, the petitioner filed with 
defendant Form I-212, "Application for Permission to Reapply for 
Admission into the United States after Deportation or Removal." 

If this application was aprroved, the deportation order would be 
removed. On January 28, 1476, in response to a status inquiry, 
the defendant advised petitioner that "inasmuch as there is no 
final order in this matter, and it is before the United States 
Court of Appeals for the Second Circuit your client's application, 
via form I-212, cannot be adjudicated at this time, and is 
returned herewith."' On April 23, 1976, the application was re- 
turned to the defendant advising that the court action has been 
dismissed. The defendant has not rendered a decision on this 
application. 


RELEVANT STATUTE 


Immigration and Nationality Act, 66 Stat. 163(1952), 
as amended: 


Section 244, 8 U.S.C. §1254 - 


(e) The Attorney General may, in his 
discretion, permit any alien under 
deportation proceedings, other than an 
alien within the provisions of paragraph 
C4) , (5) , (6), (7), (12) , (12) , (14) , C15) , (16), 
(J7), or (18) of section 241(a) (and also 
any alien within the purview of such 
paragraphs if he is also within the 
provisions of paragraph (2) of subsection 
(a) of this section), to depart 
voluntarily from the United States at his 
own expense in lieu of deportation if 
such alien shall establish to the 
satisfaction of the Attorney General that 
he is, and has been, a person of good 
moral character for at least five years 
immediately preceding his application for 
voluntary departure under this subsection. 


RELEVANT REGULATIONS 


Title 8, Code of Federal Regulations(C.F.R.)§3.2 
3.2 Reopening or reconsideration. 


The Board may on its own motion reopen 
or reconsider any case in which it has 
rendered a decision. Reopening or 
reconsideration of any case in which a 
decision has been made by the Board, 
whether requested by the Commissioner 
or any other duly authorized officer 
of the Service, or by the party 
affected by the decision, shall be 
only upon written motion to the Board. 
Motions to reopen in deportation 
proceedings shall not be granted unless 
it appears to the Board that evidence 
sought to be offered is material and 
was not available and could not have 
been discovered or presented at the 
former hearing... 


3.8 Motion to reopen or motion to reconsider. 


(a)Form. Motions to reopen and motions to 
reconsider shall be submitted in 
triplicate. A request for oral argument, 
if desired, shall be incorporated in the 
motion. The Board in its discretion may 
grant or deny oral argument. Motions to 
reopen shall state the new facts to be 
proved at the reopened hearing and shall 
be supported by affidavits or other 
evidentiary material. Motions to 
reconsider shall state the reasons upon 
which the motion is based and shall be 
supported by such precedent decisions as 
are pertinent... 


ARGUMENT 


POINT 1 


ALTHOUGH THE REOPENING OR RECONSIDERATION 
OF A DEPORTATION PROCEEDING IS A MATTER 
OF DISCRETION THE BOARD MUST FIRST 
DETERMINE WHETHER AN APPLICANT HAS MET 
THE PRELIMINARY STANDARDS OF ELIGIBILITY 
PROSCRIBED BY THE REGULATIONS. 


A. THE REOPENING OR RECONSIDERATION OF A DEPORTATION HEARING. 


The Immigration and Nationality Act contains no statutory 


provision for the reopening or reconsideration of a 


deportation proceeding. The Attorney General has promulgated 
regulations on this subject which are binding on all 
immigration officers and have the force and effect of law, 
Jay v. Boyd, 351 U.S. 345(1956); Accardi v. Shaughnessy, 347 
U.S. 260(1954). Furth r, an alien has a right to have his 
application or motior considered in conformity with the 
regulations. Blazina v. Bouchard, 286 F.2d 507 (3rd Cir.1961), 
cert. denied, 336 U.S. 950(1961); Sovich v. Esperdy, 319 F.2d 
21 (2nd Cir.1963). 

The regulations provide that a motion to reopen or 
reconsider must present a change in circumstances since the 
original hearing and the new evidence or circumstances must 


be material. The Board's policy is described in the following 


statement of its former Chairman. 


"As a matter of gereral principle, 
the Board believes that a case 
ought to be adequately developed 

in the first instance, and hence 
the Board is very reluctant to 
reopen a case which could have 

been but was not fully developed 

at the initial hearing. Meritorious 
motions, however, will receive what 
consideration they merit. We fully 
realize that during the pendency of 
a deportation case, changes may 
occur in the life of an alien, as 
with all of us, which may have a 
material bearing on the case, 
either from the standpoint of 
considering discretionary action 

of from the standpoint of the 
alien's depurtability. I repeat, 
the Board will not reopen a case 
except for real and substantial 
reasons". 3/ 


B. THE SCOPE OF REVIEW. 

The petitioner is well aware that the courts have 
repeatedly declared that Congress has entrusted the Attorney 
General with the responsibility of exercising his discretion, 


and that the Courts will not ordinarily substitute their 


discretion for that of the Attorney General. Kaloudis v. 


Shaughnessy, 180 F.2d 489 (2d Cir.1950). 


————_——_----- xr 


3/ Finucane, Procedure Before the Board of Immigration 
Appeals, Si Int. Rel. 3101954) . 


The petitioner is also well aware that the grant of a 
motion to reopen or to reconsider is discretionary and that 
the scope of review is limited. Novine v. INS, 371 F.2d 272 
(2d Cir.1967); Muskardin v. INS, 415 F.2d 865 (2d Cir.1969); 
eupicich v. Eaperdy, 319 F.2d 773 (20 Gir.1963). 

However, there are exceptions to the general rule 
that the courts are reluctant to intervene when discretionary 
action is involved. In Adel v. Shaughnessy, 183 F.2d 371, 
(2d Cir.1950), this Honorable Court stated that: 

"The courts cannot review the 
exercise of such discretion; 
they can interfere only when 
there has been a clear abuse 


of discretion or a clear 
failure to exercise 


discretion.” (emphasis supplied) 

In this regard, an important distinction should be noted. 
Some discretionary actions involve two phases. First there is 
a determination whether the petitioner has satisfied prelim- 
inary standards of eligibility prescribed by the statute or 
regulation. Jéy v. Boyd, supra: Silva v. Carter, 326 F.2d 315 
(9th Cir.1963), cert.denied 377 U.S. 917. Being remedial, 
such requirements should be liberally construed to accomplish 
the purpose for which they are designed. Do v. Esperdy, 309 
F.2d 467 (2d Cir.1962); Wadman v.INS,329 F.2d 812 (9th Cir. 


1964); Gordon and Rosenfield,Immigration Law and Procedure, 
1976,§7.1(b) and 8.14. 


Assuming that the petitioner satisfies the preliminary 
requirements, then the second feature of administrative 
consideration comes in play and involves the exercise of 
discretion. In this instance, judicial review is limited. 
However, when discretion is found to have been improperly 
refused, the courts will normally direct that the case be 
remanded to consider whether discretion will be exercised. 
McGrath v. Kristensen, 340 U.S.162 (1950); Brownell v. 
Gutnuayer, 212 F.2d 462 (£.A.0.C. 1954), Spinella v. Esperdy, 
188 F.Supp.535 (S.D.N.Y. 1960); Gordon and Rosenfield, 


Immigration Law and Procedure, supra. 


From the discussion above, it seems clear that the Board 
is required to first determine whether the petitioner has met 
the preliminary standards of eligibility proscribed by the 


regulations since a petitioner has an unquestionable right to 


have his eligibility determined. Jay v. Boyd, and Silva v. 


Carter, supra. After this finding is made, then a determin- 
ation is made as to whether a favorable exercise of 
discretion should be rendered. 

As will be shown in the argument to follow, the Board 
erred in failing to exercise its authority and determining 
whether petitioner met the preliminary standards for the 


relief sought. 


ARGUMENT 


POINT II 
THE BOARD ERRED IN FAILING TO 
EXERCISE ITS DISCRETION AND 
DETERMINE WHETHER PETITIONER 
MET THE PRELIMINARY STANDARD 
OF ELIGIBILITY FOR THE RELIEF 
SOUGHT. 

At the deportation hearing, the immigration judge denied 
petitioner's application for voluntary departure but indicated 
that the relief would have been granted if the petitioner had 
close family ties in the United States. 

Likewise, in dismissing an appeal from the judge's 
decision, the Board pointed out that the petitioner had no 
family ties in the United States to counter balance the 
unfavorable facts of record. 

In denying the motion to reopen, the Board did not set 
forth any reasons for its decision. It did refer to the 
Service's memorandum in opposition which argued: (1) that 


the motion did not rerer to judicial proceedings pending; 


(2) that the petitioner's recent marriage was not compelling 


of voluntary departure, citing Noel v. INS, 50 8 F.2d 1023 


(2d Cir.1975); (3) that the petitioner's prior marital 


history created a doubt about his present marriage; and (4) 


that petitioner's false statements rendered him ineligible 


4 
under Section 101(f) of the Act.” 


In requesting the Board to reconsider this denial 
and remand the matter to the Judge, petitioner alleged in 
his motion: 


(1) that litigation in the Court of Appeals had 
been terminated; 


(2) that petitioner's wife was now a citizen of 
the United States; 


(3) that petitioner has resided in a marital re- 
lationship with his wife since May 20, 1975; (4) that a 
United States citizen child Natasha, was born of their 
union on September 5, 1975; and 

(5) that assuming arguendo, that petitioner had 
made a false statement to gain an immigration benefit, this 
bar would be removed on August 4, 1976. 

Although, it appeared that petitioner had overcome 
all prior objections voiced by the Board, and was now 
statutorily eligible for the relief sought, the Board denied 
the motion on the ground that the visa petition filed by the 
citizen wife had not yet been approved. The error of the Board 
in failing to act and the misplaced significance given to 


an approved visa petition is discussed in the subsequent 


point of law. 


4/ In Noel, the Court held, among other matters, that the 
Service policy of granting extended voluntary departure to 
aliens married to United States citizens while refusing to 
grant the same benefit to aliens married to permanent residents, 
did not constitute an abuse of discretion. 
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ARGUMENT 

POINT Lit 
THE BOARD ERRED IN NOT REMANDING 
THE MATTER TO THE IMMIGRATION 
JUDGE TO DETERMINE PETITIONER'S 
ELIGIBILITY FOR THE RELIEF SOUGHT. 

The Board in denying petitioner's motion was of the 
opinion that a prima facie case had not been established 
because the visa petition filed by his citizen wife had not 
been approved. What relevance an approval would have on 
the petitioner's motion is only known to the Board. Since, 
the petitioner is a native of the Western Hemisphere he is 
statutorily precluded from adjusting his status in the 
United States and becoming a permanent resident. He could 
only have become a permanent resident of the Unitcd States 
by obtaining his visa at an American Embassy abroad. 
Consequently, the approval of the visa petition was im- 


material to the case. 


The only explanation that can be gleaned from the 


Board's refusal to act was that if the petition was approved 


the bona-fides of the petitioner's present marriage would 


have been passed upon. However, this factor is concerned 


6/ Section 245(a) of the-Act, 8 U.S.C. 1254(a) prohibits 
the adjustment of status to those aliens who are natives 
of the Western Hemisphere. 


with whether a favorable exercise of discretion should be 


made and does not concern itself with petitioner's eligi- 


bility. The Board's opinion that petitioner did not make 

out a prima facie case appears to be in contradiction to the 
evidence presented by the petitioner, to wit, his marriage to 
a United States citizen in a religious ceremony and the birth 
of a citizen child from his union. What more evidence could 
petitioner have presented? 

The Board continued to compound its error by abdicating 
its authority to make a decision to a Service Officer not 
connected in any manner with the deportation process. If any 
doubts existed concerning the merit of petitioner's marriage, 
the proper forum for such determination would be to remand 
the matter to the Immigration Judge to make such determin- 
ation. At such a hearing, the petitioner would have the 
opportunity to present evidence and testimony in his own 
behalf. The Government represented by a trial attorney would 
be able to cross examine the petitioner and his wife and 
present evidence in opposition to the application for relief. 
The Immigration Judge being in a position to evaluate the 
evidence and the credibility of the parties would then render 
a decision on the record. An Immigration Judge occupies one of 


the highest positions in the Service and is chosen for his 


legal training and years of specialized experience. 
Certainly, since he originally ordered the petitioner de- 
ported he should be the official to determine the petitioner's 
new application. 

The remand of a case to the Immigration Judge is the 
normal procedure exercised by the Board and has been discussed 
by its former Chairman: 


"The same rule applies when the issue 
presented in the case is one of dis- 
cretionary action. The Board is also 

at liberty if it feels that the proper 
disposition of a case so requires, to 
grant discretionary relief not speci- 
fically sought by the respondent in the 
proceeding before the Special Inquiry 
Officer. In practice, however, this 

is an exception rather than the rule, 
and normally if relief other than that 
sought before the Special Inquiry Officer 
is requested on appeal, the Board will 
limit its consideration to the issue of 
whether the case should be remanded to 
the Spe:ial Inquiry Officer for the pur- 
pose of receiving such an application 
and developing the record on the basis 
of such a request. The point I wish to 
emphasize is that the powers of the 
Board on matters within its jurisdiction 
are broad and plenary." 7/ 


Furthermore, the Board erred in disregarding its own 


standards for a grant of voluntary departure as announced 


in its decision on the Matter of T, 6 I & N Dec. 736. Prior 


to this decision, it was the policy of the Service to deny 


7/ Finucane, Procedure Before the Board of Immigration A eals, 
31 Int. Rel. 3I(I954), supra. 


voluntary departure to those aliens who entered the United States 


as deserting crewman. At a deportation hearing, the Immigration 
Judge denied respondent's application for voluntary departure in 
view of a Board's prior decision. The respondent was married to 
a United States citizen and the father of a United States child 
born of their marriage. In reversing the Immigration Judge the 
Board stated: 

"Even though marriages occur after the 

institution of deportation proceedings, 

in the absence of some unusual factors 

we have felt that departure without an 

order of deportation should be author- 

ized because of consideration due to 

the wife, a citizen or a lawful resident. 

In the instant case, there could be no 

doubt that dictates of humanity and fair- 

ness to the young wife and her child 

prescribe that the respondent ought to 

be given an opportunity to adjust his 

immigration status as rapidly as possible 

so that he may continue to fulfill his 

duties toward his family." 

The equities in the matter at hand, and the case discussed 
above are identical,to wit, a United States citizen wife and 
child. Both aliens entered the United States in a manner which is 
looked upon by the Service as an enforcement problem and adjustment 
of status in the United States has been statutorily denied to 
aliens entering in this manner. It is suggested that the Board 
consider applying the principles of its own decisions to the 
case at hand. 

In conclusion the petitioner has been placed in a Catch 22 
situation. One branch of an administrative agency is refusing 
to act until another hand makes a decision. The attitude of 
the administrative officials who have not acted on the wife's visa 


petition for 9 months is evident by the memorandum in opposition 


to the petitioner's motion submitted by the Trial Attorney. The 


innuendos contained therein are not worthy of comment. 


“19. 


CONCLUSION 


THE PETITION FOR REVIEW 
SHOULD BE GRANTED AND 

THE BOARD ORDERED TO 
RECONSIDER PETITIONER'S 
ELIGIBILITY FOR 

VOLUNTARY DEPARTURE, OR 
REMANDED TO THE 
IMMIGRATION JUDGE TO 
CONSIDER SAID APPLICATION. 


Respectfully submitted, 


POLLACK & KRAMER,ESQS. 
225 Broadway - Room 1505 
New York, New York 10007 


MILTON DAN KRAMER , ESQ. 
Of Counsel 


November 18,1976 
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Toronto, Canada, to petitioner, dated January 

49, 1972 il * * ere * * . * * * e * * * * * * * 


Letter of ewployer relating to petitioner's 
ewployment dated Decew Sf, 97RD wt oe ee 


Viea petition dated June 25, 1971. ... «es 118 


Certificate of birth relating to Mattie 
Ellerbe Martin * * ° . > Lad * * * * e * * * oe ® -119 


ihecord of sworn statement dated August 4, 1971 + 120-133 
Record of sworn statement. . . . 2. se eos - 1346140 


Tiotice Of revocation of visa petition, cated 
October 20, 1973 ee 6: es eb 2 ee ew eS he 8 Ue -1l4lh 


Request to withdraw visa petition dated June 
Hy 2 CN 142 


Lotter froa dcparamene of Social Services, 
Monroe County, New York, dated June 25, 1973 . 143 


THB smal 
76-2363 


Letter to Service District Direetor froa 
Strong Memorial Hospital dated Decenber 14, 
1$73 e & e SJ . * s @ e e & e es a * e @ @ @ eo es . é * L446 


Wote and statement of Loan 2 6 6 ee ee ww ew wt OhhS 


Federal and Mew York State Income Tax formas 
relating to the petitioner . 2 2 6 0 2 eo ee ew ee 1&6 


Respectfully submitted, 


ROBERT 8, FISKE, Jr., 

United Stater Attorney for the 
Southern District of New York, 
Attorney for Respondent 


THOMAS H. BELOTE, 
Special Assistant United States Attorney, 
Of Counsel. 
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United States Bepartment of Justice 
Board of Immigratinn Appeals 
Mashington, 9.C. 20530 


File: Al9 358 430 - Buffalo 
In re: ROY HIBBERT 


JUN 3 - 1976 


IN DEPORTATION PROCEEDINGS 
MOTION 


ON BEHALF OF RESPONDENT: Milton Dan Kramer, Esq. 
Pollack & Kramer, Esqs. 
225 Broadway 
New York, New York 10007 


ON BEHALF OF ISN SE ICE: James W. Grable 
Trial Attorney 


CHARGE: 


Order: Sec. 241(a)(1), I&N Act (8 U.S.C. 1251(a)(1)) 
- Excludable at entry - immigrant not in 
possession of a valid unexpired immigrant 
visa 


APPLICATION: Reconsideration and stay of deportation 


This case presents a motion to reconsider our . 
prior decision of May 30, 1975, denying the resvondent 's 
initial motion to reopen these proceedings to afford 
him an opportunity to apply again for the privilege of 
voluntary departure. The privilege had been denied by 
the —— judge in March 1974. The motion will 
be denied. 


The respondent, a native and citizen of Jamaica, 
entered the United States illegally in 1970. He gave 
false testimony in August 1971 which caused denial of 
his application for the privilege of voluntary departure. 
The respondent is now married to a naturalized citizen 
of the United States and they are the parents of a 
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United States citizen child born in September 1975. 
A visa petition submitted in behalf of the respondent 
by his wife hes uet yet been approwed. A prima facie 
case warranting reopening for reconsideration of our 
prior decision, therefore, has not been made out at 


this point in the proceedings. Accordingly, we muat 
deny the motion. 


ORDER: The motion for reconsideration is denied. 


BOARD OF IMMIGRATION APPEALS 
WASHINGTON, D.C. 


In the Matter of 


ROY HIBBERT Al9 358 430 


MOTION TO RECONSIDER 


POLLACK & KRAMER,ESQS. 
MILTON DAN KRAMER,ESQ. 
Attorney for Respondent 
225 Broadway - Room 1505’ 
New York, New York 10007 


This is a Motion to Reconsider a decision of the Board dated 
May 30,1975 denying respondent's motion to apply for voluntary 
departure. 


Respondent now moves this Board to :econsider its decision, or 

in the alternative, to remand the case to the Immigration 

Judge, based on the fact that (1) he now has additional equities 
which did not previously exist and consequently, the relief again 
sought is based on the circumstances which have arisen subsequent 
to the former motion and (2) that said equities sought to be 
offered are material and are of such a nature that might motivate 
a grant of voluntary departure. 


The new equities referred to are that (1) his wife is nowa 
citizen of the United States, having been naturalized at the 
Supreme Court of New York at Rochester, N.Y¥., on suly 22,1975. 
Her certificate No. is 9709854, and (2) that he is now the 
father of a United States citizen child Natasha Lyn Hibbert, 
born on September 5,1975 at Rochester, New York. (copy of birth 
certificate attached) | 


i/ 


In oppossing the prior motion the Service argued: 


(1) That the motion did not comply with the regulations in that 
it did not refer to judicial proceedings pending. 


This objection is no longer valid since litigation instituted 
in the U.S. Court of Appeals has now been discontinued. 


(2) That respondent's marriage which occurred 25 days following 
the Board's dismissal of his appeal, is not compelling and 
worthy of voluntary departure, citing Noel v.INS. 


This objection is no longer valid since Noel dealt with the 
granting of voluntary departure to aliens married to permanent 
residents. 


On the contrary, the present policy of the Service 16 tO grant 
deferred departure to aliens married to United States citizens. 


(3) That respondent's marital history creates sufficient 
suspicion about his present marriage. 


This objection is not valid since the stability of the marriage 
is shown by the parties living together as man and wife since 
their marriage on May 20,1975, and the birth of their United 
States citizen child Natasha on September 5,1975. 


i/ 1-130 was submitted to the Service on April 1,1976. 


a 


~|- 
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(4) That the respondent's false statements render him ineligible 
under Section 101(f£) of the Act to a grant of voluntary departure. 


This objection will be moot on August 4,1976, since 5 years will 
ha;2 elapsed from the date respondent is alleged to have made 

the false statements, and consequently he would not be statutorily 
precluded from establishing good moral character. Furthermore, 

in dismissing respondent's appeal the Board stated that it was 

not necessary to determine whether respondent was statutorily 
precluded from establishing good moral character, since it agreed 
with the Immigration Judge that a favorable exercise of discretion 
was not warranted. 


Although respondent's immigration record is far from exemplary, 
his deportation would result in a severe hardship to his 
citizen wife and 1 year child, since the family would be 
burdened with the costs of maintaining two households and 
deprived of the rights, love and affection due them from the 
family relationship. 


In connection with this Motion it is requested that a Stay of 
deportation be granted pending a determination thereon. 


Respectfully submitted, 


MILTON DAN KRAMER,ESQ. 
POLLACK & KRAMER,ESQS. 
Attorney for Respondent 


225 Broadway - Room 1505 
New York, New York 10007 
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SHUI TO ION POLIS. 


FOO TE DANS LAR LOD A AS lS Za 


MONROE COUNTY DEPARTMENT OF HEALTH 


OFFICE OF VITAL STATISTICS 
ROCHESTER, NEW YORK 


CERTIFICATE OF BIRTH REGISTRATION 


This is to certity that a birth certificate has been filed for 


Natasha Lyn Hibbert 
(Sen-er Daughter) 
Rocnester 
(City, “Papen rete ibhik gle) 
_Lucy Ann Lee 
(Maiden Name of Mother) 


at 


and 


SEIS, 


SETS ST BPAS PED GTI 7 PBI F 
Wire \tya Wit Yen vexhvaw tO a\hvatl ya YOLUOL tO! yaxsyey! LOU TOW ICM ave! 


ae Uthat QUO OO 
JHIS CERTIFICATE IS EVIDENCE OF AGE, PARENTAGE AND PLACE OF BIRTH AND SHOULD BE 
Ask the physician or clinic to fill in the spaces below when the child is immunized. 


DATE PHYSICIAN OR CLINIC 


immunized against diphtherla nn 
immunized against tetanus Nee eee a nae 
Immunized against whooping cough ——__$___—-— 
Immunized against pollomyellths nn 
Immunized against measias nnn 


Immunized against rubella ——_—_—___$_——$ 


UNITED STATES DEPARTMENT OF JUSTICE 
Imaigration and Naturalization Service 


Pi Als 358 430 - 3 New 
le: I Buffalo, York May 13, 1976 
In the Matter of ) 


ROY HIBBERT 
IN DEPORTATION PROCEEDINGS 


Respondent 


SERVICE MEMORANDUM IN OPPOSITION TO MOTION FOR RECONSIDERATION 
On November 21, 1974, the Board of Immigration Appeals dismissed the respondent's 
appeal from the Order of the Immigration Judge, dated March 19, 1974, directing 
respondent's deportation and finding him statutorily ineligible for voluntary 
departure. This finding was the sole basis for the appeal. While not determin- 
ing whether the respondent was statutorily ineligible for voluntary departure, 
the Boord did concur with the finding of the Immigration Judge that a favorsble 


exercise of discretion in the Section 244(e) application was not warranted. 


On or about February 27, 1975 the respondent filed a petition for judicial re- 


view of that Board Decision. 


On April 21, 1976, the respondent stipulated to withdraw said petition for ju 


dicial review with prejudice. 


Cn April 28, 1976, the respondent's instant motion to reconsider was filed with 


the Service. 


srgueent 
In opposition to the prior unsuccessful motion to reopen, the Service suggested 


that the present marriage was fraudulent at its inception, both because of 


A-il 
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respondent's prior marital history ond because of the circumstances in which 


the second marriage was contracted. 


It is submitted that a fraudulent marriage to a United States citizen is no 


nore compelling or worthy of voluntary departure than one to a permanent resi- 


dence, 


The respondens presumably received prompt notification of the Board Decision, 
dated May 30, 1975, denying reopening. His petition for judicial review re- 
mained pending wmtil only a few days before filing of this motion for reconsid- 
eration. It is apparent that respondent had a vested interest in perpetuating 
his current warriage to establish the claimed equities alleged to have resulted 
therefrom. However, it 4g difficult to perceive how respondent could establish 
legitimate equities from a relationship suspect by the Service from ite -incep- 


tion. 


~ 


Notwithstanding, it is submitted that respondent should not be pernitted to 
penefit from his clearly dilatory tactic of deleying deportation in this case 


by the recent review proceedings in the Circuit Court, which have now been with- 


druwn without decision, 


It is apparent that the respondent has attempted, by two suspect marriages and 
the lengthy review proceedings renerated herein, to delay the only disposition 


to which he is entitled. 


‘the prior decision of the Immigration Judge, based upon the respondent's false 
eostiwony in August 1071, remains a statutory bar to voluntary departure. 


Nothing has been established or developed in this case to change the prior 


A-/2 
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position of the Board on discretionary action under Section 244(e). 


Conclusion 


Upon the foregoing, it is respectively submitted that this motion be denied. 


It is further submitted that the request for stay of deportation, pending a 


determination of this motion, also be denied for the reaso » hereinbefore 


stated. 


ial Attorney 


United States Department of Justice 
Board of Immigration Appeals 
Washington, D.C. 20530 


may 3 0 1975 
File: Al19 358 430 ~ Buffalo 


In re: ROY HIGSBERT 

IN DEPORTATION PROCEEDINGS 

MOTION 

ON BEHALF OF RESPONDENT: Pollack & Kramer, Esqs. 
225 Broadway 
New York, New York 10007 


ON BEHALF OF I&N SERVICE: Gordon A. Sacks 
Trial Attorney 


CHARGE: 


Order: Sec. 241(a)(1), I6&N Act (8 U.S.C. 1251 
(a)(1)) = Excludable at entry ~- immigrant, 


not in possession of a valid unexpired 
immigrant visa 


APPLICATION: Reopening 


On November 21, 1974 we dismissed the respondent's 
appeal from an order of an immigration judge finding him 
deportable as charged and pes him privilege of 
voluntary departure in the exercise of discretion. 
Counsel now moves to reopen the proceedings to permit 
the respondent to apply for voluntary arture. In 
support of the motion, the respondent alleges that he 
is married to a permanent resident alien of the United 
States. In its memorandum in opposition to the granting 
o£ the motion, the Service argues: (1) The motion does 
not comply with 8 C.7r.R. 3.3 and that it does not refer 
to judicial proceedin ss pending; (2) that the respon- 
cent's marriage, whica occurred 25 ve following our 
dismissal of his appeal, is not compelling and worthy 
of voluatary departure, citing Noel v. INS, 503 F.2d 


1023 (2 Cir. 1975); (3) that the respondent's prior 
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marital history creates sufficient suspicion about 

the alleged marriage; and (4) that the respondent's 
false statements made in connection with a visa peti- 
tion render him ineligible under section 101(£) of 

the Inmigration and Nationality Act as a person lacking 
good moral character. 


We have carefully reviewed the record in this 
matter and have decided to deny the motion to reopen 
the proceedings to permit the respondent to apply for 
voluntary departure in the exercise of administrative 


discretion. Accordingly, the following order will be 
entered. 


ORDER: The motion is denied. 


! UNTTED STATES DEPARTMENT OF TUSTICE 
. BOARD Of IMMUIGRATION APPEALS 


n the Matter of 
MOTLTON TO REOPEN 
ROY HIBBERT, ALO 358 430 DEPORTATION PROCEEDINGS 
Respondent 


MOTTON TO_REOP! iy 


Motion is hereby made to reopen deportation proceedings to | 
reapply for the privilige of voluntary departure. H 
On March 19, 1974, an Immigration Judge found respondent 

deportable and denied his application for the privilige of 


‘voluntary departure. The denial was based on the fact that since 


stated that assuming arguendo, that the statements did not 
constitute false testimony, in view of the fact, that he entered 
the United States without inspection, had no family cies here or 


| 
! 
respondent gave false testimony he was ineligible for the relief 
anyone dependent upon him for support, there was no reason to 


requested under Section 101(£)(6) of the Act. The Judge also 
| 


grant him any form of discretionary relief. 


decision, stating that it was unnecessary to determine whether 


; respondent was statutorily precluded from the grant of voluntary 


On appeal, the Board affirmed the Immigration Judge's 
| 
| 
| 
| 


ideparture, since on the evidence of record he presented no equitie 


Respondent is now married to a permanent resident of the 
“United States, Lucy Ann Hibbert neé Lee (A19 228 940). The 


‘marriage took place in a religious ceremony on December 14, 1974. 


Se ee {) Senn 


(Copy of certificate enclosed). On Deceiaber 6, 1974 his spouse 
filed an application for United States citizenship. His spouse 
| is now pregnant and is due to give birth during the inonth of August 


(letter from Doctor enclosed). Respendent now has close family 


A-/6 


In vicw of the foregoing, it is respectfully re guested 
that deportation proceedings be reopened to permit respondent 


to reapply for the privilige of voluntary departure. 


Respectfully submitted, 


POLLACK & KRAMER 
Attorneys for Respondent 
225 Broadway 

New York, NY 10007 


Tel.: 233-8100 


ies in the United States and deportation would result in a sever 
hardship to the family unit causing a family disruption, 


United States Bepartment of Justice 
Board rf Jnunigration Appeals 


Washington, O.C. 20530 


Nov 21 1974 
File: A19 358 430 - Buffalo 


In re: ROY HIBBERT 
IN DEPORTATION PROCEDDINGS 
&2PEAL 


ON DENALF OF RESPONDENT s Courtland LaVallee, Esq. 
2300 Erie County Savings 
Bank Building 
Buffalo, New Yerk 14202 


CHARGE: 


Orders Sec. 241(a)(1), IGN Act (8 U.S.C. 1251 
(a) (1)) = Excludable at entry - 
immigrant, not in possession of a 
valid unexpired immigrant visa 


APPLICATION: Voluntary departure 


The alien respondent has appealed from a decision 
of an immigration judge, dated March 19, 1974, which 
ordered the respondent's deportation from the United 
States, The anpeal will be dismissed, 


The respondent has conceded deportability wuder the 
charge contained in the Order to Show Cause, and the 
only cuestious on appeal involve the respondent's ap- 
plication for voluntary departure. The inmigration 
judge dented the respondent*s voluntary departure re- 
cuest, finding that the respondent was statutorily 
-reciuded from establishing the necessary sood moral 
chasactex, and noting that a favorable cxercise of 
discretion was not warranted. 
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Counsel attacks the immigration judge's findings of 
fact ond conciusions of Law on the question of whether 
the respondent had given false testimony within the 
meaning o£ section 101(£)(6) of the Immigration and Na- | 
tionaltty Act, We need not determine whether the re- 
spondent is statutorily precluded from establishing good 
moral character as required by section 244(e), since we 
agree with the immigration judge that a favorable exer- 
cise of discretion is not warranted, 


The respondent initially entered the United States 
without inspection and with the intention of remaining. 
7 hae chown no close family ties here, Furthermore, 
the immigration judge, who had the coportunity to ob- 
serve tne respondent and to judge his credibility, con- 
cluded that the respondent had Lied curing an carlier 
sworn question and answer interview with a Service in- 
vestigator, The record supports this finding. 


The respondent does not merit a favorable exercise 
of discretion, ‘The result reached by the immigration 
judge was correct. 


CRDER:; The appeal is dismissed, 


Acting Chairman 


UNTSZD SSATSS LLPANTAENT Cf? JUSPICS 

immigration and Naturalization Service 
Sie: Al9 234 430 - Ruffalo, New York arch 19, 1974 
™ the hatter of ) 


SOY HIBBERT ) 
) IN DEPORTATION PROCREDLIGS 


Respondent ) 

M set - Section 241(a)(1)(3 U.S.C, 1251(€a}(1))} - Excludeble 
at entry - Imaigrant, not in possession of a vaiid, 
tnesplred imalgrant visa. 

APPLICATION: Yoluntary Departure 
IN NAL? OF PESPONDEHT: IN BEHALF C¥ SERVICE: 
Courtland Lavallee, Esquire Gordon ¥. Sacks 


2300 Erie County Savings Bank Trial Attorney 
Ruffalo, New Yor’: Buffalo, Hew York 


DECISION OF THE IAHIGRATION JUDGE 


The respondent is a thirty-six-year-old male alien, a native and citizen of 


Jusaica, Ve first catered the Unit: 4d States on or about November 15, 1970, 
crosging the border without inspection at some unknown port frou Canada by 
car, At the time of this entry into the United States he was coming here to 
work ond renain but he did ~vt have a visa of any kind permitting his entry 
t5 the [aited States and is, of course, ceportable as charged in the Order to 
y Cayuse, jie later crossed thw border once more but I do not consider this 


Seuitey., lepertcsility da not contestcd, 


tely the privilere of voluntocy depacture, To be elietble 
rust virst -atablish thet he has been a person of good 
Ge ENS pret tive) srt. ‘f that 4s cotabaisoed, f must tho. 


‘ather he sliukd bo cranted this relief as a mattor of giscretion. 
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af 


After the respondent's cutsy to the United States in Hovenber 1970, he ret 

cne Mattiv Martin and on May 4, 1971 they were married to each other. She is 

a native bora citixen of the United States. There is considerable teatisony 

in this record to indicate that this marriage waa not 2 bona fide one, althoush 
the raspondent clains that it was, ‘1 any event, whatever it was initially, it 
is now an unsuccessful marriage and she has withdrawn her petition on his be- 
half. He has no other family ties of any kind in the United States nor anyone 


cependent upon him for support. 


When Mattie Martin filed a vise petition for hia,aa the spouse of an American 
citizen, the Immigration Service apparcrtly had some doubts with regards to 
the bona fides of this marriage so that they were both extensively examined 
under oath with regard to their marriage. They were both examined at the same 
tiiw aud heard cach other's testinony, These examinations took place on August 
4, 1871. The testimony under oath at that tine led to the approval of the visa 
petition filed by Hattie ‘lertin on behalf of this respondent. In their statc~ 


ments they both lied. 


First and forewost,they bora swore that they lived together in Rochester, New 
York. In fact, Mattie Martin who had three illegitizate children did not re- 
side wit the respondent but maintained a separate home, She then lived ina 
biiiding in which she occupied one apartment with her children and her mother 
Jived in cnother apartment in the same building. The respondent acwits now 
that they did not physically reside toyether at his anartuent. Mattie, he 
ways, came to vinit hin - rom tie to timo particularly on weekends to stay 
overnight, Ho has given no audcquate explanation o3 to why he did not join ‘-r 


in her revidence. Their relationsnip was such a tenuous cone that he is hardly 
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knuowa to Mattle's nother, despite the fact that this uiarriage allegedly took 
place almost three years ago. Further, in these individual statementa, be- 
side the falschoods us to their residence, wiuich was of priuary interest to 
the ‘orvice in determining the petition, they both lied about their families. 
“io said, la his statement, that he had no children and that his wife, Mattie, 
had no children, whereas now he has acmitted that he ciways knew she had 
three children, She, in her statement, said that he had no children and 
tiiat, she, herself, bad no children which was, of course, untrue. These 
statements were also made in order to color tie apnlication favorably and to 
onsure that it would be acted u>on and granted. I believe that ull these 
statements are clearly naterial and that thay coustitute false testimony 
vaich brings him within the purview of Section 101(f). He is, therefore, in- 
eligible, as a person lacking good meral character, for tie relief of volun- 


tary departure. 


"Even 4f it should be determined that these staterents do not constitute false 


teatinony within the meaning uf the law, it is clear that the respondent does 
pot terit relie?, in any event. Frea his own testinony before me there is 
serious dost that this narrioce was conuine, fe not only lied,himself, but 


permitted and perhapa encouraged his wife to do likewise, 


¥ lave excluded catirely from consi’ ration an affidavit by Mattie Nartin 
‘Lol: I did met tike Lato eviocunce., This was offered by the Government to at- 
to uot to veitabhish that the morrfoye was a Traudilont one in ita inception, 
lado vis because Mattie Martin waa not reacily avalloable for cross-cxaminacion, 


rake my docis:ion, therefore, entirely on the other evidence in the record 
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In view of the respondent's false statements to thia Service, the fact that 


ho was snmnyggled into the United States on or about November 15, 1970 and can 


give only a vague imprecise and obviously false description of the manner of 


nis entry and tha fact that he has no close family tiea here or anyone de- 
pendent upon him for support, there i9 no reason to grant hia any form of 
discretionary relief. Therefore, if he were to be found eligible, technic- 
ally, within the meaning of the law and regulations for voluntary departure, 
I would not grant such relie? as a matter of discretion. le has chosen 


Jamaica as the country of deportation. 


ORDER: IT 13 ORDERED that respondent be deported from the United States to 


Jamaica on the charge contained in the Order to Show Cause. 


AARON I, MALTIN 
Inmigration Judge 
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